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Memorandum B5-52

Subject: Study F-602 - Division Upon Dissolution of Marriage of
Property Held in Joint Tenancy Form (Retroactive
Application of Statute)

The Commission has traditieonally assumed the role of monitoring
the application of legislation enacted upon its recommendation, and
correcting any defects or problems discovered in the legislationm.

Legislation enacted upon Commission recommendation that took
effect January 1, 1984, provides that at dissolution of marriage prop-
erty acquired by the spouses during the marriage in joint tenancy form
is presumed to be community property absent a written agreement to the
contrary, In the division of the property, separate property contribu-
tions to its acquisition must first be reimbursed before the community
share is divided. The legislation by its terms applies to cases not yet
final on January 1, 1984.

A recent Supreme Court case, In re Marriage of Buol (filed September
16, 1985), holds that the statute of frauds portion of this legislation
cannot constitutionally be applied to cases pending on the operative date
of the statute. A copy of the opinioﬁ is attached. The scope of the
opinion is not clear, however, and it casts doubt on whether any part of
the legislation can constitutionally be applied where there is an oral
agreement or understanding made before the operative date, regardless
whether a dissclution proceeding was pending on that date.

Assemblyman MeAlister, author of the legislation recommended by
the Commission, wants to introduce legislation to minimize the impact
of the court decision and apply the legislation to the maximum extent
possible. He would like the Commission to recommend legislaticm to do
this or, if the Commission does not want to work on this, he would like

the staff to assist him.



This is a matter of some priority, since Mr, McAlister will
undoubtedly wish to introduce corrective legislation immediately, with
an urgency clause attached. Does the Commission wish to devote its

time to this problem?

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretatry



FAMILY LAW | |
Community Property Presumption
May Not Be Applied Retroactively
Cite as 85 Daily Journal D.A.R. 3199 .

Inre the Marriage of ESTHER
and ROBERT BUOL , -
ROBERT BUOL,
I S .
_ {BUOL,
Respendent.
SF.2u83 .
- - Filed September 18, 1985

“May legislation requiring a writing to piove, upon
dissolotion of marriage, that property taken in Joint tenancy -
form is the separate property of one spouse constitutionally
be applied to cases pending before its effective date? We
counclude that it may oot. Applied retroactively, the statute -
impairs vested property rights without due process of faw.,

: .EstherananhﬂtBuolmarﬁedinlmmdseparated :
in 1977. The Buols had three children together and Esther .
had one child from a previous marriage. )
~ Robert worked as a laborer until 1970 when he was fired,
atleast in part, due to alcohalism. He began receiving Social |
Security total disability payments in 1973. Estber began
working in 1954 as a housekeeper, & habysitter and an attes-
dant e eiderly women. Since 1959 she has been employed as -
anursing attendant at aJocal hospital. _

With Rabert’s knowledge and consent, Esther put her.
earnings jn .a separate bank account.! Esther used the
money to support the family, and in 1963, purchased a home
I San Rafael. Although fitle was taken in joint tenancy on
the advice of the reaitor handling the sale, Esther made &l
mortgage, tax, insurance and majntenance payments out of
ber separate account. Robert contributed nothing. The
original purchase price was $17,500. The home is now valoed
at approximately $167,500. . ' :

The sole issue at trial was the status of the home ag .
Separate or community property. Ksther lestified that she
purchased the home with her earnings which Robert had’
emphasized numerous times were hers to do with vhat she
pleased. She also testified that she never would have gone ko
work without such an agreement because “that would be
more money for him to put into gambling and drinking.” In .
addition, she testified that he had always maintained that -
the house was hers and that he wanted no responsibility for
it, umtil after he moved put and started demanding that ghe
seﬂltsothathecnuidhaveashareoﬁhepmueads. :

Esther’s testimony was corroborated by two of the
Buois' children, Roy and Judith, Judith’s husband, and
Esther’s brother-in-law. Each remembered many cotversa-
tions with Robert, alone or in family gatherings, in which he
confirmed that the house "vas Esther’s. Robert offered cog- .
flicting testimony, but conceded that he considered Esther’s ,
earnings to be hers alone, that he borrowed from: her occa-
rionally and that she made all the house payments out of her
separate account. - : _ '



- Finding that the parties had an enforceable oral agree-
ment (In re Marriage of Lucas (1980) 27 Cal.3d 808) that the
earnings and the home were Esther’s separate property, the
court entered judgment awarding the home to Esther.
Robert appealed, contending that there was Insufficient
evidence to support the finding of an oral agreement. -

While the appeal was pending, Civil Code section £800.13
was enacted.® Under that section the only means of rebut-
ting the presumption that property acyuired during mar-
ﬁmhjn}nﬁt&mcymmmmumtypmpeﬁyuhypmﬂdm:
Mﬂmuenlawnttenngraememmatmepmpu'tyis
aeparateproparty No writing ex:sts in the instant case.

1

: Wemustdeterminewhethersecuonm 1 may be given
retroactive effect without sffending the state Constitution. It -
appears that the Legislature intended section 4300.1 to apply
retroactively fo cases such as the one at bench. Section 4 of
Assembly Bill No. 26 states, “This act appiies te the follow-.
Ing preceedings: {Para}{n\pmceedinpmmmeneedonor
after Jamiary 1, 1984. (Para.) {b) Proceedings commenced
before January 1, 1984, to the extent proceedings as to the
division of property are not yet final on January 1, 1934." .
(Stats. 1983, ch. 342, sec. 4.) As the trial court's judgment -
awarding the $167,500 residence to Esther as her separate
property was on appeal as of section 4800.1's January 1,
1984, effective date, the division of property was not yet
final. (Code Civ. Proc., sec. 1049. See In re Marriage of
Brown (1976) lscﬂsdm}Pmumahly.therefare,uction«
4800.1 would operate to defeat Esther’s separate property
interesi to the extent it is unprotected by section 4800.2°s for
mula for reimbursing separate property cootributions to
community assets.’ Under section 4800.2, only $17,500 would
be credited as Esther’s separate property; the rematning
$150,000 would be aftributed to the community. _

Lagisiative intent, however, is only one prerequisite to
retroactive application of a statyte. Having identified such
intent, it remains for us to determine whether retroactivity
is barred by constitutional constraints. We have long beid -
that the retrospective application of a statute may be np-
constitutional if it is an ex post facto law, if 1t deprives a per-
son of a vested right without due process of law, or i it Im- -
pairs the obligation of a contract. (Rosefleld Packing Co. v. -
Seperior Court (1935) 4 Cal.2d 120, 122; Sen Bernardine
County v. Indus. Acc. Com. (1933) 217 Cal. ‘618, £23. See In1e |
Marriage of Bovquet (1976) 1€ Cal.3¢ 583, m,m'.'iﬁ
Willis (1978) 77 Cal.App.3d 358, 365.) . :

mmwmammmamm'
todq)ﬂveEstherotamtod‘pmputydght\mhmtm )
process of law. (Cal .Const., art. 1, sec. 7.) At the time of
trial, Esther had a vested praperty interest in the residence
as her separate property. (Cf. Bouquet, supra, 16 Cal3d at
p. 591; Addison v. Addison (1965) 62 Cal.2d 558, 566.) The law
had long recognized that “‘separate property . . . {mnight)
be converted into comrmunity property or vice versa at any
time by oral agreement between the spouses. {Citat'ons.)"
{Woods v. Security-First National Pank (1956) 45 Cal.2d 697,
701. Seeaisolhlmv.lhﬂotm (1!?1160&1.3!1]2,‘
b o
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“he Buns had such an agreement as to Esther’s earn-

ingsandﬂlehomeshepurchasedandmamtamdmththose
earnings “The status of property as community or
separalemmrmaﬂyd&ermhnedatthetimeuﬁtsmqntsﬁ-.
tion.” (Bouquet, supra, 16 Cal.3d at p. 591; Trimble v.
Trimble (1933) 219 Cal. 340, 343.) Sich status is not depen-
dent on the form in which title is taken (llnchndov.
Machado (1962) 58 Cat.2d 501, 506.)
] Ataﬂrelevmtt:mes—whenEstherpnrchMtbe
bome,durmgtnalandwhenthetﬂalmtentemdjudg-
ment for Esther — proof of an oral agreement was all that
was required to protect Esther’s vested separate property
interest. (See Lucas, supra, 27 Cal.3d 808; Machado, supra, -
56 Cal.2d 501.) Section 4800.1's requirement of a writing
evidencing the parties’ intent to maintaia the joint tenancy
assetassepanteprupu‘tynpera&astombstanﬂaﬂyimpalr
that jnterest.

Two{}mn'tsanppeaihavesnmmaﬂlyrejectedthem,
tention that section 4800.1 directly impairs vested property
rights, finding instead that the measure “merely alters the
evidentiary burden of proof when a husband and wife take
pmpertyhyajnmttennncydaed" (In re Marriage of Mar-
tinez {1884) 156 Cal.App.3d 20, 30. See also In re Marriage of
Taylor (1564} 160 Cal.App.3d 471, 474; In re Marﬁage of
Benart. (1984) 160 Cal.App.3d 183, 188, [n. 2.)® This literal
reading of Lhe statute without due consideration for its prac-
mﬂWMtopMpimuatedpnormitseﬂu-
tive date, unnecessarily exalts form over substance,
mbstanﬂally ilnpairing vested property rights aiong the,
way. . ...

Wluletheheglﬂnmgmraﬂylsfreetoappb'emgu
lnmlesofeﬂdemeorprocedure retroactively when oo .

mstedrlghtsareinvolved.itlsm%sounrestrainedwa;
these changes direetly affect such rights. (See e.g.,
Augustus v. Bean ussnss(hlzdzrﬂtmvestedrimtin-
remedy in place prior o contribution by joint tortieasors);
Owemv wmm&a}s‘wdm(mvmngm

in tmnre Hmited scope of pre-emendraent long arm statuiel;
sﬂmmmmyv.lmxmc Cem., supra, 217 Cal.
516 { amendment designed to prevent injured employee from
realizing double recovery Impairs no substantive right;:
Loa Angeles v. Gitver (1929) 102 Cal.App. 299 (vested rightto
just compensation in condemnation proceeding not affected
ty change in method of computing amount due).)

The answer to the question whether a particular statute
is “merely evidentiary™ or “purely procedural” is not
always tn be found i the statutory }anguage. ** ‘Alteration
of a substantial right . . . is oot merely procedaral, even it
the statute takes a seemlngly procedurat form.’ " (Peopls
v. Smith (198 33 Caldd 251, 260, gquoting Weaver v.

(Fraham (1981) 430 US. 24, 29, fn 12.) “Destroyng enforce-:
ment of a vested right is, . _ . tantamount o destroying the
right itself.” (Baldwin v. city of San Diego (1961} 195
Cal.App.2d- 235, 240.) We must, . therefore, extend our
anslysis beyond the’ Legisiatnre’s chasen evidentiary
language — “‘lhls presumption is a presumption affecting
the burden of proel” — and focus upon the reaiities of
Tetroactive application of the statute.




Applied retroactively, secticn 4830.1 unqguestionsbly is
substantive. A statute is substantive in effact when it “in-
poses a new or additional liability and substeatially affects
existing rights and obligations.” ( Asing Cas. & Surely Co. v,
Ind. Acc. Com. (1947) 30 Cal.2d 388, 395.) Section 450¢.1 im-
poses 3 statuie of frauda where there was none before,
penalizing the uawary for relying upon the law as it existed
4t the time the property rights were created rather than ai
the time dissolution proceedings were atready underway. -
This paradoxical appreach s apily illustrated by lhe
Martinez court’s gratultous offer to remand that case “in -
fairness to (thehusband}. . . for a hearing at which he shall
bave the opportunily to prove a written agreement in ac-

_cordante with section 4800.1."" (I1d., 156 Cal.App.3d at p. 30.)
{inderstandabiy, the court refrains from suggesting jost
_hcwthgbusbandmi@:gonboutcmhusthedncumﬂﬁmt :

umladnuolelyhbemit mmernqlﬂrodmpmvea
separate property interest under former law.

The statute does much mors than simply articulate the
'memhywhichﬂneoommwitypmpmypresumptlon
might be rebutted. Insofar as it applies retroactively, the
statute imposes an Irrebuttable presumption barring
recognition of the vested separate property interest. In the
case at bar, and all simllar proceedings instituted prier to
Janyary {, 1834, the time for executing a written agreement
as to the character of joint tenancy marital property has
long passed. By eliminating the means by which one might
prove the existence of the vested property right, imposing
Instead an evidentlary requirement with which it ls impossi-
ble to comply, section 5800 1 affects the vested property
right itsell. :

In  this reapect. section 4800.1 s virtually  In-
dlstingulshable from the “substantive” measure considered
in Vegetabie 01l Products Co. v. Superior Court {1963) 213
Cal.App.2d 252, which also purported to impose a writing re-
quirement after the fact. In that case, a warker, injured
while completing a project on Vegetable Oii's premises,
brought sult against Vegetable Oll for personal injury. The
trial court denled Vegetable Ol's motion to file a cross-
complaint agatnst the employer for indemnification based
on the employer’s contributory negligence, because Labor
Code section 3854, adopted after the Injured worker tled
suit, barred such Indemnity absent a written indemnlilcn-
tion agreement predating the injury.

The Court of Appeal reversed, concluding that retmc-
tlve application of the statute would contravene due pro-
cess. (1d., at p. 258.) Because the parties’ legal velatlonship
WAS e.slabllshedan the date of the injury, Vegetable OI’s in-
demniflcation rights accrued before the legistation became
effoctive. * ‘Where a statute operates immedlately to cut off
an existing remedy and by retroactive appilcation deprive a
person of a vested right, it s ordinarily invaild because it
conflicts which the due process clauses of the federal and
state conatitutions.’ ** (Ibid., quoting Calliornia Emp. ete.
Com. v. Payne (1947) 31 Cal. ad 210, 215. Accord Welld Fargo
& Co. v, City stc. of San Francisco (1944) 25 Cal.2d 37, 41;
Wexler v. City of un angew (1852 un CalAppzd 740,
M) ‘ . . ,



Notwithstanding the language used in section 4800.1,
that measure imposes the same Impossible burden declared
to be unconstitutional in Vegetable Oit Products. {See also
General Ing. Co.  v. Commerce Hyatt House {1971) 5
Cal App.34 460, 469-471 (statutory amendment which woid
alter contract rights to require written notice of Intent to in-

~voke particular contract right does not apply retraactive-
I¥).) In each instance, the party atiempting to assert a -
vested right is preciuded from doing 50 by imposition of a-
writing requirement long after any opportunity to obtain.
such a writlng Las passed, To th~ exlent that section 48%).1
‘makea such iusurmoutable demands on vested property
rights, that 3L dois so under the guise of an evidentiacy ryle
Is of little avail. Applied retroactively, sectfon 4800.1 is a
substantlve measure which nireclly impairs vested proper-
ty rights. (Cf. Lane v. Wilson (1939) 307 U.S. 258 (onerouis’
procedural reguirements handicapping Blacks' ability to
exercise voting rights are unconstitutlonal).)

Section 4800.28' provision for reimbursement of the.
separate property contributions to whal now i= conclusively
presumed to be community property regardless of the par-
ties’ intent, does little to neutrallze section 4800.1’s adverse
etfect on vested property rights. In the instant case; the trial
court ruled that the $167,500 home was Esther’s separate
property. Retroactive application of the new statutory
scheme would decrease that separate property inlerest to
only $17,500. Esther would not be reimbursed for interest
payments on the mortgage (which would have constituted
virtuaily all of her monthly payments during the early years.
of the loan), taxes, Insurance payments or malntenance
costs. The rematning $150,000 would be credited to the com-
munity, an Inleresl which arese only alter judgment was
entered by the trial court. Robert would thus recelve a wind-.
fall of $75,000. Moreover, because the house represents the
hull extent of Esther’s property, she would be forced to seil it
to satisfy Robert's clalm. As this case all too painfully
demonstrates, section 4800.2 may provide only superficial
protection against section 4300.1's potentially devastating
impact upen vested property rights,

a

We turn to the question whether impairment of Esther's
vested property right vieclates due process of law. Vested
rights are not immutable; the state, exerclsing itz pollce
power may tmpair such rights when considered reasonably
necessary to protect the heaith, safety, morals and general
welfare of the people. (Bouguet, supra, 16 Cal.3d at p. 582.) -
In determining whether a given provision contravenes the
due process clause we logk to ‘‘the significance of the state
Interest served by the law, the Importance of the retroactive
application of the law to the effectuation of that interest, the
extent of reliance upon the former law, the legitimacy of
that reliance, the extent of actlons taken on the basls of that
reliance, and the extent to which the retroactive application
of the new law would disrupt those actions.” (Ibid.)



Where “retroactive applicatlon is necessary fto
subserve a sufficiently important state interest” (Bouquet,
supra, 16 Cal.3d at p. 593), the inguiry need proceed no fur-
ther. (See Addison, supra, 62 Cal.2d at p. 567.) In Bowuet,
where we validated retroactive application of an amend-
ment to Civil Code section 5118 making the postseparation
earnings of both spouses, not Just those of the wife, separate
property, we emphasized that “(t)he state’s inlerest in the
equitable dissolution of the marital relationshlp supports
this use of the police power to abrogate rights in marital pro-
perty thai derived from the patently unfalr former
law.'(Bouguet, supra, 16 Cai.3d at p. 584.) As noted in
Bouquet, we reached the same concluslon In Addison, supra,

,ncnmm,muanmwﬂnmmwwot

‘retronctive apglleutlm of quud-oemmmmr property

_'leﬂlilﬂnll dupiu its Interference with Ihe hllblnd'l;

vested property rights. _

In both Bouguet and Addlson we identlﬂed an important
siate interest In the “equitable dissolution of the marital.
relationship™ and stressed that retroactive application was
necessary to remedy “the rank injustice of the former law.”
(Bouquet, supra, 16 Cal.3d at p. 5%4; Addison, supra, 62
Cal.2d at p. 567.) Thus, these cases support the propositlon
that the state's paramount Interest in the equitable dissolu-
tion of the marital partnership justifies legislative action
abrogating rights in marltal property where thase rights
derive from manlfestly untair laws. No such compelling
reason exists for applying section 4800.1 retroactively. Sec-
tion 4806.1 cures no “‘rank injustice’ in the law and, in the
retroactivity context, only minlmally serves the state In-
terest in equitable divislon of marital property, at tremen-
dous cost to the separate property owner.

As evidence of legislative intent, the Senate reprinted
the Californla Law Revision Commission’s Report Concern-
ing Assembly Bill No. 26 in the Senate Journal. (See Sen.
Com. on Judiclary Rep. on Assembly Bill No. 26 (July 14,
1889) 3 Sen. J. (1983 Reg. Sess.) pages 4865-4867.) While the
report sheds ne light on ihe Legislature’s decision to give the
measure retrospective effect, it does elucidate the reason-
ing behinid enaciment of section 4800.1. The Senate was con-
cerned that because marital partners often use community
property funds to acquire assets taken in jolnt tenancy
without knowledge of the legal distinctions between the two,
and the eourts are without jurisdiction to divide joint tenan-
ey property upon dissolution, absent section 4800.1's com-
munity property presumption, the courts may be prechuded
from making "“the most sensible disposition of alt the assets
* of the parties.” (Id., at p. 4865.) Although section 5110
already contained such a presumption for the single-family
resldence, the Senate wanted to extend the presumption to
all marital property taken In joint tenanacy becatise
. “spouses frequently hold substantial amounis of their
wealth In joint tenancy form, including bank accounts,

. stocks, and other real property.” (Ibld.) In addition, the
report states that a writing satisfying the statute of frauds is
necessary o rebut the community property presumption,

- but fails to set forth the reascning unde:lying that conclu- -

- glom. (Id., at pp. 4865-4866.1 - -

e e



From {his statement of intent we can infer that the
" Legislature’s primary motlvation In enacting section 4500.1
was to promote the stete's interest in equitable distribution
of marital property upon dissolution. We are at a loss 1o ex-
plain, however, how retroactive application of the statute is
“necessary to subserve' that interest.
- Retroactive application of the writing requirement does
. not advance the goal of insuring equitable division of com-
. munity property where, as here, the asset in question is the
* peparate property of one spouse. Moreover, because the .
‘wrlting requiremsnt only appHes to joint fenancy property, :
:_ it fsils 1o achieve unifornity In the division of maritel pro-
“perty “Tha prosumption that property taken as “hus
and wile” is community property (sec. 5i10) tnay still be
rebutted by evidence of a contrary oral agreement. (See
Luess, supra, 27 Cal.3d at p. B16.7 Nontlile property ac-
quired during marriage is presumed to he community pro-
perty (sec. 5110), but may be proved otherwise by tracing -
alote. (Inye Marriage of Mix {1975) 14 Cal.3d 604, 608-612. -

Thus, whether or not a spouse wiil be able to prove that
certain pmperty is separate may well depend on hap-
_penstance alone. The Legislature and the courts have long
been aware that *' ‘hushands and wives take praoperty in
joint tenancy without legal epunsel but primarily becavse
deeds prepared by real esiale brokers, escrow companies
and by title companies are usually presented to the parties
in joint tenancy form.' (Citatlon.)'’ (Lucas, supra, 27 Cal.3d
at p. 814.) Given the Jack of uniformity in treatment of
marital property presumnptions, it seems manifestly unfalr
to apply section 4800.] to penalize one marital partner after
all is said and done, for making an uninformed legal deci-
slon at the Inslstence of a real estate agent, where retroac-
tviiy of the statute advances no sufticiently compellMg
state Interest, : .

The extent and legitimacy of Esther’s rellance on
former law is, of course, difficult to gauge with certainty.
However, the record is clear that Esther and Robert con-
sidered the house fo be her property despite the joint tenan-
cy form of title, The decision to take the property as joint
tenancy was made solely at the suggestlion of a realtor. Had
existing law required the parties to execute a writing as pro-
of that the property was to remain separate, the likelibood
that Esther and Robert would have done s0 appears great.
As it stands, retroactive application of section 4300.1 vitlates
Esther and Robert’s oral agreement, which the trial court
tount to be valid and enforceable under existing law, and
Imposes a new writing requirement with which Esther can-
not possibly comply. The partles’ legitimate expectations,
therefore, are substantlaily disregarded in favor of needless
retroactivity. .

Two other policy considerations work against retroac-
tive application of section 4800.1. First, *. . . lo the extent
the statute furthers a policy of evidentiary convenlence,
that policy Is not served by application of the statute to.
.cases already tried."” (Taylor, supra, 160 Cal.App.3d 471, 478
(Sims, J. dis.}.) This is particuiarly true in cases, such as
the one at bench, where the trial court correetly applied ex-

“isting law in dewm%asset to be separate |



‘Second, the manifest Interest In finality pervading this sen- .

sitive area of the law is thwarted by retroactive application

-of the statute. ““The net effect of retroactive legislation Is

that parties to marital dissolution actions cannot intelligent-

1y plan a settlement of their affairs nor even conclude their

affnirs with certainty after a trial based on ﬂaen-appﬂcllﬂe
law.” (Id., at p. 479 (Slms, J. dis.).) '

T We eonehade.that WW ol uetlun
: MIwmnanmﬂanylmper:me

ﬁmtmmmwpmmsollaw The state inisrest in
equitable dissolution of the marital partnership is eot fur-
thered by relroactive effect. Retroactivity only serves to
destroy Esther’s legitlmate separate properiy expectations
as a penalty for Jack of presclence of changes In the law oc-

:cm'rh'agaftertrial Duepmcesscmmottoleratemcha‘

vesult.
The judgment is affirmed.

REYNOSO, J.
WE CONCUR:

BIRD, C.J.

MOSK, J.

KAUS,J.

BROUSSARD, J. IR

GRODIN, J. S e

LUCAS, J. ey

L smmmanmmmmmummm,
trom her former hushand ints unmrmmt'm!mrsh

_mupertnuumn!thumhmmmed

3. Unless otherwise indicated all turther mmry references
are to the Civil Code.

. % in July 1983, Assetnbly Bill No. 26 was enacted, which sdded
leuﬁonumund«lm.zmdnmendedmﬂmmo (ScaStlts.lm,
ch. msecs.l-l.}

4. Sectlon 4800.1 provides: *For the purpnae of dlvision of pro-
perty upon dissolution of martiage or legal separation, property ac-
quired by the parties during marriage In jolnt tenancy form Is
presumed to be community properly. This presumption is a
presumption affecting the burden of proof and may be rebutted by
either of the leilowing:

“{a) A clear stalement in the deed or Mher docurnentary

Mencedtluehywmchuwpmpertykmmuredmwepmuy
ls separate property and not community property.

““{by) Proof that the partles have made a writlen agreement thlt
the property is separaie property.”

$. Section 4800.1, also adopled as part ui Assembly Bl No. 28,
ides; “in the div!slon of communlty property under this part

N 'muessaparhrhasmadeawrmenwaimoltherlmwmlmm :
* ment or signed & writing that has the effect of & waiver, the party

shall be relmbursed for his or her contributions to the acquisition of
the property 1o the extent the party traces the conlribuiiony o a
separate property source. The amount reimbursed shall be without

. interest or adjuscment for change In monetary values and shail not

exceed the net value of the property at the Lime of the division. Asus-

. & in 1his section, ‘contributions to the acquisttion of the property’s

inctode down paymeils, payments for Improvements, and payments
that reduce the principal of a loan used to finance the purchase or
improvement of the property but do not include paymants of interest
on the loan or payments made for maintenance, lnsuranee, or taxa-
tion of the property.”

g. “The word vested assumes different meanings in dmettnt .

- pontexts. (Cltation.) We use the woik vesled here (6 describe proper-

1y rights that are not subject to a condition precedanL" {Bonwpact,
supra, lsCalsdatp 5!1.!:: 7.}




s . :
- 7. Roberl centends that the record does nat support e Lrial
court’s inding thal the parties had such an agreement. Th's conten-
tion is withoul meril. In reviewing the sulficiency of the ovidence
. - . 'the power of the appellant court beglis ard ends with a deter-
minalicn as to whether there Is any substaniial evidence, con- -
tradizted or uncontradicied' to support the trial court's findings.
{Citations.)’' Estate of Leslie (1934) 37 Cal.3d 185, 201. )
. Esther and several family moembers testilied to countless
.. slatements on Roberl’s part that the money and the house belonged
- to Esther. Even Robert himself testified that be considered Esther's
earnings to be her properly and borrowed from her with that
understanding. It Is undisputed that Esther made the downpayment
and all the house payments from her separate account. Despite
- Robert’s testimony fhat he had no agreement with Exther thel the .
house was ber separate property, the triai court’s conclision to the
contrary ls supported by substantial evidence, o

8. Several Courts of Appeal have assuimed section 4900 1 applies

- retrosctivaly without addressing the issue whether such application

Is constitutlonal. (See, £.g., In re Marrlage of Huxley . (1984) 159

Cal. App.3d 1253; In re Marriage of Koppelman (1984) 159 Cal.App.3d

827; Inre Marriage of Andersen (1954) 154 Cal.App.3d 572; In re Mar-
riage of Neal {1984) 153 Cal.App.3d 117.) ’

9. For example, In Neal, supra, 153 Cal.App.3d 117, the wite con-
verled the form of title to her home to Joint tenancy &t the Insislence
of e lending Institution reflnancing the property. After the trinl
cout! rited that the home, and a car and some furnishings purchased
with the Joan proceeds were the wile's separate property, sectlon
4800.1 was enacted and the Court of Appeal reversed. The court held
tha! the house was community property, but fowid thal because the
lender was pelying on the equity in the bome, rather than the parties’
Income, in making the loan, and the parties had an orai Lucas agree-
ment, the loan proceeds were the wile's separate property. Ae-

" cordingly, the eourt concluded that the furniture was her separate
property. Without access to the vehicle regisiration, however, the
coutt was uncerlain whether the car was separate property. M the
regisiratlon reads “Patricla er Heary'' then the car would be deem--
ed 1o be held in joint tenancy {Veh. Code, secs. 41505, 560¢.5) and
section 4800.1 would apply. I, oo the ottser hand, # reads “Patricia
and Henry," ihen section 4800.1 would not apply and the partles’ oral
agreement would controf. e o

10. Holdings to the contrary in the following cases are

. ed: Tayior, supra, 18 Cal.App.3d 471; Benart, mpra, 180 % 3

183; Martinez, supra, 15 Cal.App3d 20; Anderaon, sopra, 18-
Cal.App.3d 572; Neal, supra, 153 Cal.App.3d 117, Voo,
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